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good faith to be used within a reason-
able time by an insured State bank or
its subsidiaries as offices or related fa-
cilities for the conduct of its business
or future expansion of its business or
used as public welfare investments of a
type permissible for national banks;
and

(3) Equity investments acquired in
connection with debts previously con-
tracted (DPC) if the insured State bank
does not hold the property for specula-
tion and takes only such actions as
would be permissible for a national
bank’s DPC. The bank must dispose of
the property within the shorter of the
period set by Federal law for national
banks or the period allowed under
State law. For real estate, national
banks may not hold DPC for more than
10 years. For equity securities, na-
tional banks must generally divest
DPC as soon as possible consistent
with obtaining a reasonable return.

(c) A subsidiary of an insured state
bank may not engage in real estate in-
vestment activities that are not per-
missible for a subsidiary of a national
bank unless the bank does so through a
subsidiary of which the bank is a ma-
jority owner, is in compliance with ap-
plicable capital standards, and the
FDIC has determined that the activity
poses no significant risk to the appro-
priate deposit insurance fund. This sub-
part provides standards for majority-
owned subsidiaries of insured state
banks engaging in real estate invest-
ment activities that are not permis-
sible for a subsidiary of a national
bank.

(d) The FDIC intends to allow insured
State banks and their subsidiaries to
undertake only safe and sound activi-
ties and investments that do not
present significant risks to the Deposit
Insurance Fund and that are consistent
with the purposes of Federal deposit in-
surance and other applicable law. This
subpart does not authorize any insured
State bank to make investments or to
conduct activities that are not author-
ized or that are prohibited by either
State or Federal law.

[63 FR 66326, Dec. 1, 1998, as amended at 66
FR 1028, Jan. 5, 2001; 71 FR 20527, Apr. 21,
2006]
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§362.2 Definitions.

For the purposes of this subpart, the
following definitions will apply:

(a) Bank, State bank, savings associa-
tion, State savings association, depository
institution, insured depository institution,
insured State bank, Federal savings asso-
ciation, and insured State nonmember
bank shall each have the same respec-
tive meaning contained in section 3 of
the Federal Deposit Insurance Act (12
U.S.C. 1813).

(b) Activity means the conduct of
business by a state-chartered deposi-
tory institution, including acquiring or
retaining an equity investment or
other investment.

(¢) Change in control
transaction:

(1) By a State bank or its holding
company for which a notice is required
to be filed with the FDIC, or the Board
of Governors of the Federal Reserve
System (FRB), pursuant to section 7(j)
of the Federal Deposit Insurance Act
(12 U.S.C. 1817(j)) except a transaction
that is presumed to be an acquisition
of control under the FDIC’s or FRB’s
regulations implementing section 7(j);

(2) As a result of which a State bank
eligible for the exception described in
§362.3(a)(2)(iii) is acquired by or merged
into a depository institution that is
not eligible for the exception, or as a
result of which its holding company is
acquired by or merged into a holding
company which controls one or more
bank subsidiaries not eligible for the
exception; or

(3) In which control of the State bank
is acquired by a bank holding company
in a transaction requiring FRB ap-
proval under section 3 of the Bank
Holding Company Act (12 U.S.C. 1842),
other than a one bank holding com-
pany formation in which all or sub-
stantially all of the shares of the hold-
ing company will be owned by persons
who were shareholders of the bank.

(d) Company means any corporation,
partnership, limited liability company,
business trust, association, joint ven-
ture, pool, syndicate or other similar
business organization.

(e) Control means the power to vote,
directly or indirectly, 25 percent or
more of any class of the voting securi-
ties of a company, the ability to con-
trol in any manner the election of a

means any
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majority of a company’s directors or
trustees, or the ability to exercise a
controlling influence over the manage-
ment and policies of a company.

(f) Convert its charter means an in-
sured State bank undergoes any trans-
action that causes the bank to operate
under a different form of charter than
it had as of December 19, 1991, except a
change from mutual to stock form
shall not be considered a charter con-
version.

(g) Equity investment means an owner-
ship interest in any company; any
membership interest that includes a
voting right in any company; any in-
terest in real estate; any transaction
which in substance falls into any of
these categories even though it may be
structured as some other form of busi-
ness transaction; and includes an eg-
uity security. The term “‘equity invest-
ment’’ does not include any of the fore-
going if the interest is taken as secu-
rity for a loan.

(h) Equity security means any stock
(other than adjustable rate preferred
stock, money market (auction rate)
preferred stock, or other newly devel-
oped instrument determined by the
FDIC to have the character of debt se-
curities), certificate of interest or par-
ticipation in any profit-sharing agree-
ment, collateral-trust certificate,
preorganization certificate or subscrip-
tion, transferable share, investment
contract, or voting-trust certificate;
any security immediately convertible
at the option of the holder without
payment of substantial additional con-
sideration into such a security; any se-
curity carrying any warrant or right to
subscribe to or purchase any such secu-
rity; and any certificate of interest or
participation in, temporary or interim
certificate for, or receipt for any of the
foregoing.

(i) Extension of credit, executive officer,
director, principal shareholder, and re-
lated interest each has the same respec-
tive meaning as is applicable for the
purposes of section 22(h) of the Federal
Reserve Act (12 U.S.C. 375b) and §337.3
of this chapter.

() Institution shall have the same
meaning as ‘‘state-chartered deposi-
tory institution.”

(k) Majority-owned subsidiary means
any corporation in which the parent in-

12 CFR Ch. lll (1-1-08 Edition)

sured State bank owns a majority of
the outstanding voting stock.

(I) National securities exchange means
a securities exchange that is registered
as a national securities exchange by
the Securities and Exchange Commis-
sion pursuant to section 6 of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78f) and the National Market System,
i.e., the top tier of the National Asso-
ciation of Securities Dealers Auto-
mated Quotation System.

(m) Real estate investment activity
means any interest in real estate
(other than as security for a loan) held
directly or indirectly that is not per-
missible for a national bank.

(n) Residents of the state includes indi-
viduals living in the State, individuals
employed in the State, any person to
whom the company provided insurance
as principal without interruption since
such person resided in or was employed
in the State, and companies or partner-
ships incorporated in, organized under
the laws of, licensed to do business in,
or having an office in the State.

(o) Security has the same meaning as
it has in part 344 of this chapter.

(p) Significant risk to the Deposit Insur-
ance Fund shall be understood to be
present whenever the FDIC determines
there is a high probability that the De-
posit Insurance Fund administered by
the FDIC may suffer a loss. Such risk
may be present either when an activity
contributes or may contribute to the
decline in condition of a particular
state-chartered depository institution
or when a type of activity is found by
the FDIC to contribute or potentially
contribute to the deterioration of the
overall condition of the banking sys-
tem.

(g) State-chartered depository institu-
tion means any State bank or State
savings association insured by the
FDIC.

(r) Subsidiary means any company
that is owned or controlled directly or
indirectly by one or more insured de-
pository institutions.

(s) Tier one capital has the same
meaning as set forth in part 325 of this
chapter for an insured State non-
member bank. For other state-char-
tered depository institutions, the term
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‘“tier one capital”’ has the same mean-
ing as set forth in the capital regula-
tions adopted by the appropriate Fed-
eral banking agency.

(t) Well-capitalized has the same
meaning set forth in part 325 of this
chapter for an insured State non-
member bank. For other state-char-
tered depository institutions, the term
“well-capitalized’’ has the same mean-
ing as set forth in the capital regula-
tions adopted by the appropriate Fed-
eral banking agency.

[63 FR 66326, Dec. 1, 1998, as amended at 66
FR 1028, Jan. 5, 2001; 71 FR 20527, Apr. 21,
2006]

§362.3 Activities of
banks.

(a) Equity investments—(1) Prohibited
equity investments. No insured State
bank may directly or indirectly ac-
quire or retain as principal any equity
investment of a type that is not per-
missible for a national bank unless one
of the exceptions in paragraph (a)(2) of
this section applies.

(2) Exceptions. (i) Equity investment in
majority-owned subsidiaries. An insured
State bank may acquire or retain an
equity investment in a subsidiary of
which the bank is a majority owner,
provided that the subsidiary is engag-
ing in activities that are allowed pur-
suant to the provisions of or by appli-
cation under §362.4(b).

(ii) Investments in qualified housing
projects. An insured State bank may in-
vest as a limited partner in a partner-
ship, or as a noncontrolling interest
holder of a limited liability company,
the sole purpose of which is to invest in
the acquisition, rehabilitation, or new
construction of a qualified housing
project, provided that the bank’s ag-
gregate investment (including legally
binding commitments) does not exceed,
when made, 2 percent of total assets as
of the date of the bank’s most recent
consolidated report of condition prior
to making the investment. For the pur-
poses of this paragraph (a)(2)(ii), Aggre-
gate investment means the total book
value of the bank’s investment in the
real estate calculated in accordance
with the instructions for the prepara-
tion of the consolidated report of con-
dition. Qualified housing project means
residential real estate intended to pri-

insured State
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marily benefit lower income persons
throughout the period of the bank’s in-
vestment including any project that
has received an award of low income
housing tax credits under section 42 of
the Internal Revenue Code (26 U.S.C.
42) (such as a reservation or allocation
of credits) from a State or local hous-
ing credit agency. A residential real es-
tate project that does not qualify for
the tax credit under section 42 of the
Internal Revenue Code will qualify
under this exception if 50 percent or
more of the housing units are to be oc-
cupied by lower income persons. A
project will be considered residential
despite the fact that some portion of
the total square footage of the project
is utilized for commercial purposes,
provided that such commercial use is
not the primary purpose of the project.
Lower income has the same meaning as
“low income’ and ‘‘moderate income”
as defined for the purposes of §345.12(n)
(1) and (2) of this chapter.

(iii) Grandfathered investments in com-
mon or preferred stock; shares of invest-
ment companies. (A) General. An insured
State bank that is located in a State
which as of September 30, 1991, author-
ized investment in:

(1)(i) Common or preferred stock list-
ed on a national securities exchange
(listed stock); or

(ii) Shares of an investment company
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-1 et seq.)
(registered shares); and

(2) Which during the period beginning
on September 30, 1990, and ending on
November 26, 1991, made or maintained
an investment in listed stock or reg-
istered shares, may retain whatever
lawfully acquired listed stock or reg-
istered shares it held and may continue
to acquire listed stock and/or reg-
istered shares, provided that the bank
files a notice in accordance with sec-
tion 24(f)(6) of the Federal Deposit In-
surance Act in compliance with
§303.121 of this chapter and the FDIC
processes the notice without objection
under §303.122 of this chapter. Approval
will be granted only if the FDIC deter-
mines that acquiring or retaining the
stock or shares does not pose a signifi-
cant risk to the Deposit Insurance
Fund. Approval may be subject to
whatever conditions or restrictions the
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